IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

GP Case No: 062027/2022

CCT:
In the matter between:
JACOB GEDLEYIHLEKISA ZUMA Applicant/Appellant
and
PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA First Respondent
THE DIRECTOR OF PUBLIC PROSECUTIONS,
KWA-ZULU NATAL Second Respondent
NATIONAL PROSECUTION AUTHORITY Third Respondent
THE REGISTRAR OF THE HIGH COURT OF
SOUTH AFRICA, GAUTENG LOCAL DIVISION Fourth Respondent

NOTICE OF APPLICATION FOR LEAVE TO APPEAL IN TERMS OF RULE 19

PLEASE TAKE NOTICE that the abovementioned applicant/appellant intends to
apply for leave to appeal against the whole of the judgment and order of the Gauteng
Local Division, Johannesburg (Per Sutherland DJP, Molahlehi and Senyatsi JJ)

delivered on 16 January 2022. The applicant seeks an order

1. Granting leave to appeal directly to this Court;



2. Reversing the decision of the court a guo and replacing it with the following:

“The application Is dismissed with costs.”

3.  Granting such further, alternative, just and equitable remedy as the court deems

fit,

4. Costs in the event of cpposition.

PLEASE TAKE NOTICE FURTHER that the affidavit of WALTER NIEDINGER will be

used in support thereof and it is annexed hereto.

PLEASE TAKE NOTICE FURTHER that the applicant has not applied, nor does he

intend to apply for leave or special leave to appeal to ancther Court.

PLEASE TAKE NOTICE FURTHER that the applicant has appointed WN
ATTORNEYS INCORPORATED, 477 FALDA STREET, CNR WINDSOR ROAD
AND FALDA STREETS, GARSFONTEIN, EXTENSION §, PRETORIA as the

address at which he will accept notice and service of all process in these proceedings.

PLEASE TAKE NOTICE FURTHER that if you intend opposing this application you
are required (a) to notify the applicant's atiorney in writing within 10 days after the
lodgment of this application of your intention to oppose the application and to file your
answering affidavit, if any; and further that you are required to appoint in such
notification an address at which you will accept notice and service of all documents in

these proceedings.



If no such notice of intention to oppose is given, the applicant will request the Registrar
to place the matter before the Chief Justice to be dealt with in accordance with Rule

11(4) of the Rules of the Honourable Court.

Dated at PRETORIA on this 06™ day of FEBRUARY 2023,

e

WN ATTORNEYS INCORPORATED
APPLICANT/APPELLANT'S ATTORNEYS
477 FALDA STREET

Cnr Windsor Road And Falda Streets
Garsfontein, Extension 5

Pretoria

REF: Mr W Niedinger/VS/Z009
C/O CUMMINGS ATTORNEYS

Unit 5, Gables Office Estate

Cnr J.G Strydom and Tennis Roads
Weltevredenpark

Roodepoort

TEL: (012) 111 8029

E-MAIL: waliern@mweb.co.za
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AND
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

GP Case No: 062027/2022

CCT:
In the matter between:
JACOB GEDLEYIHLEKISA ZUMA Applicant/Appellant
and
PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA First Respondent
THE DIRECTOR OF PUBLIC PROSECUTIONS,
KWA-ZULU NATAL Second Respondent
NATIONAL PROSECUTION AUTHORITY Third Respondent
THE REGISTRAR OF THE HIGH COURT OF
SOUTH AFRICA, GAUTENG LOCAL DIVISION Fourth Respondent

APPLICANT’S FOUNDING AFFIDAVIT

I, the undersigned

WALTER NIEDINGER

do hereby make oath and say that:

g P | am an adult male admitted attorney in terms of the laws of the Republic

of South Africa and am the attorney of record acting on behalf of the

(J}fﬂq”’”
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Private Prosecutor in the underlying criminal proceedings in the form of
a private prosecution which commenced on 15 December 2022 by the
service upon the Accused person cited and described as such in the said

summons, Mr Cyril Matamela Ramaphosa ("Mr Ramaphosa”).

The facts contained in this affidavit are, unless the contrary appears from
the context or is so stated, within my own knowledge and are true and
correct. The facts of which | do not have personal knowledge are to the

best of my knowledge and belief both true and correct.

| am duly authorised by the applicant/appellant to depose to this affidavit
on his behalf.

The first respondent is the incorrectly cited President of the Republic of
South Africa, whose locus standi to bring the interdict appealed against
is more fully questioned below. The remainder of the parties are as cited

in the court a quo.

NATURE OF THE APPLICATION

This application represents easily one of the saddest chapters in the
history of injustice in South Africa. It deals with some of the most
fundamental issues which flow into the DNA of South Africa, past,
present and future. These include the right to human dignity, access to
justice and other rights to victims of crime, on the one hand and the rights
to fair trial, personal freedom and "reputation” on the part of criminally

accused persons. Our justice system generally has long been (wrongly)

b,



accused of favouring (alleged) criminals over and above the victims of

crime. That issue also comes into sharp focus in this matter.

But perhaps most importantly, this matter also brings into focus, in
numerous and shocking examples which are too many to mention here
and which will be dealt with during legal argument, the chaos which will
rule at the sacrosanct principle of judicial precedent or stare decisis is
neglected, misapplied or allowed to be manipulated by litigants or any
other person or organ of state. That principle is an incident of the rule of
law and one of its most essential component, legal certainty. Without
legal certainty chaos and the law of the jungle, premised on the
subjective interests of the particular litigant in focus, would rule and not

the law.

This is then an application for leave to appeal, hopefully on an
aexpeditious basis but without asserting "urgency” in the conventional
sense, against the ostensibly “inferim” interdict granted by their
Lordships Honourable Sutherland DJP, Molahlehi J and Senyatsi J in the
Gauteng Division of the High Court, Johannesburg, in the application
brought by the President of the Republic of South Africa (the First
Respondent herein) essentially to prevent the physical presence of the
Accused at the scheduled appearance which was set down for 19
January 2023 and on subsequence appearance dates until the final
determination of Part B (i.e. including all appeals). In respect of 18

January 2023 the order was final and that date has come and gone.
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However, it is in respect of the future dates of appearance, starting on

26 May 2023, that this application is of crucial importance.

For that reason, this application is being brought alongside a request
which will be made to the Chief Justice or the appropriate presiding
judicial official, to expedite the hearing of the matter in such a way that
the decision of the Court will be available before the next appearance
date of 26 May 2023 which was deliberately set far out by me so as fo
allow for a relatively comfortable period of time to this Honourable Court,

without unnecessarily truncating the time of the respondents to file their

opposing papers.

In this regard the proposed date of hearing, which s obviously subject to
the Directors of the Court, has been nominated in such a way as to grant
the respondents the full periods allowed in the Rules, while only
appealing to the Court to accelerate the date of hearing to at least one
month before the next sitting of the ongoing criminal proceedings. In that
proposed arrangement, | beg all the indulgence of the Court. It is
certainly in the interests of justice that the issue raised in be resoclved as

soon as humanly possible.

It will be demonstrated that practically all the main grounds of appeal
raised below represent exceptional and special circumstances which

warrant the intervention of the apex court.

| further beg leave that this Honourable Court, in the interests of justice,

hears the Rule 18 application for leave to appeal simultaneously with the

(2



merits of the appeal itself as is customarily done in this Court. | stress
that these are mere proposals for the indulgence of the Chief Justice in
whose sole discretion the issuing of directions is otherwise placed by the
applicable Rules. A separate letter begging for such indulgence will be
written to the Chief Justice, via the Registrar, and duly copied to all the

parties.

| am advised that in order to obtain the relief sought in the Notice of
Application to which this affidavit is attached and having set out the

salient background facts (which | do in section B below), the applicant

also bears a duty to satisfy this Court in respect of:-
12.1. its jurisdiction to entertain the matter (see saction C below),

12.2. direct appeal and valid reasons for by-passing the Supreme Court

of Appeal or “the SCA" (section D below);
12.3. appealability of interim orders (section E below); and
12.4. prospects of success (section F below)
12.5. the grounds of appeal (section G); and
12.6. the interests of justice to grant leave (section H below).

| am further advised that | am required to fumnish this Honourable Court
with a copy of the judgment of the court a quo against which the appeal
is sought. | duly do so by means of Annexure "CCA1" hereto.
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| therefore deal with these topics starting with a brief outline of the

complex and long history of this application.

CT ACKGROUND

It will be appropriate during legal argument to start the history of this
matter at its proper beginning, which is the well-known Zondo

Commission of Inquiry into so-called State Capture.

It was at the said Commission that the applicant refused to make an
appearance based on his genuine belief, which was subsequently ruled
to be incorrect and which ruling he has to accept, that he could not be
forced to do so when he had instituted parallel proceedings for the
judicial review of the decision of Chair of the Commission not to recuse
himself in the face of the applicant's allegations of a prior relationship as
well as meetings and discussions between the two of them which had

taken place in hotels in Durban in the past.

The applicant was subsequently sentenced to 15 months imprisonment,
as a result of that stance, which was the subsequent subject of a series
of three interrelated decisions of this Honourable Court in respect of
granting an urgent application compelling him to appear before the
Commission in spite of such pending review proceedings, upon failure
to do so convicting him of contempt of court and sentencing him to 15
months in abseniia and finally dismissing his application fo rescind the

conviction and sentence.

Q>
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He commenced his imprisonment on 7 July 2022 at the Estcourt

Correctional Centre in the province of Kwa-Zulu Natal,

Due to his advanced age and pre-existing co-morbidities, he soon took
seriously ill and was thereafter transferred to a heart clinic in Pretoria
where he was admitted until his release on medical parole in October

2022

All the time while he was undergoing physical incarceration, an unrelated
trial in which he is an accused person before the Pietermaritzburg High
Court, previously and until recently presided over by His Lordship Mr
Justice Koen, was proceeding. The next set down date was 10 August

2022.

Due to the applicant's ill-health, it became necessary to postpone the
scheduled sitting of 10 August 2022 in his physical absence. Due to the
peremptory provisions of section 158 of the Criminal Procedure Act’
(“CPA™, read together with section 159 thereof, as well as the criminal
offences imposed in sections 54 and 55 of the CPA, coupled with the
refusal of the National Prosecuting Authority ("NPA") prosecutors to
acceded to an agreed postponement, my attorney of record in those
criminal proceedings emailed or filed an application at 21h07 on 9
August 2021 and the NPA delivered its affidavit at approximately 08h00
on 10 August 2021, having emailed an unsigned version thereof at

11h46 on 8 August 2021. For the record whatever happened on 8 August

*No 510f977,

(v —
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2021, it was most cartainly not the filing by the NPA of any affidavit if the

correct interpretation of the underlined words is to be observed.

It transpired that at approximately 16h45 on 9 August 2022 and before
any actual filing of any affidavits in court one of the NPA co-prosecutors
Mr Breitenbach SC had called a journalist with the News24 network, and
disclosed to her the full contents of an unsigned and certainly not yet
filed “affidavif’ to which was annexed a copy of a letter from my lead
treating doctor, General Mdutywa, which was marked “Medical

Confidential” at the very top and which also stated at paragraph & thereof:

“We further appeal that you treat this information with the
confidentiality it deserves.”

Putting aside the ethics of disclosing such clearly confidential medical
information and irrespective of such confidentiality, the conduct of the
prosecutors who participated in the disclosure of the said information
{which included both Mr Breitenbach SC and Mr Billy Downer SC) prima
facie constituted a breach of section 41(8) of the National Prosecuting

Act No. 32 of 1998, which provides that:

“(6) Notwithstanding any other law, no person shall without

the permission of the National Director or a person

authorised in writing by the National Director disclose to

any other person- except-

(o
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(a) any information which came to his or her knowledge
in the performance of his or her functions in terms of

this Act or any other law;

fb) the contents of any book or document or any other
item in the possession of the prosecuting authority;

or

fe) the record of any evidence given at an investigation

as contemplated in section 28 (1),

(iy for the purpose of performing his or her
functions in terms of this Act or any other law;

ar

L

fii) when required to do so by order of a court of law.

Section 41(7) demonstrates the extreme seriousness with which our law
views this crime in that it is punishable by a maximum sentence of 15

years imprisonment. It is no trivial matter.

When this matter was then sharply raised at the next appearance in late
September 2021, Judge Koen refused to entertain it principally because
it was admittedly on raised for the first time in argument simply because
it occurred well after the close of pleadings in early July 2021 (which was
around the date of the applicant's incarceration). In hig judgment in the
section 106(1)(h) made several pronouncements which are of immense

significance to this application for leave to appeal for different reasons. |
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apologise for quoting them in detail but the significance thereof will be

maore fully dealt with during legal argument.

Firstly, Koen J ruled that the issue of a prosecutor's title to prosecute
must be assessed at the end of the criminal trial after all the evidence
has been led and that it was premature to decide it even after the stage
of tendering a plea but before leading evidence. This sentiment (with

which | disagree) permeates the entire judgment.

In coming to that conclusion Koen J also expressed the view that in
interpreting the meaning of the expression “fitle fo prosecufe” it makes
no difference whether the court is dealing with a private prosecution or a
public prosecution. To the extent that a private prosecutor clearly and
surrogately exercises the public powers of the NPA, albeit termporarily, |

tend lo partly agree with this sentiment.

Thirdly Koen J made a definite statement against the use of preliminary
litigation . This is so even though | had clearly refrained from the incorrect
practice of bringing my challenge in separate civii and motion
proceedings. | had advisedly waited until the pleading stage or the
commencement of the trial (as opposed to the commencement of the
criminal proceedings upon service of the summeons) before articulating
my challenge. That notwithstanding Koen J saw it fit to lament the
dangers of preliminary litigation more particularly when it rears its ugly

head in the context of parallel civil proceedings.
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Last but not least and perhaps must Eign:rhcantlz.r. Koen J had the
following to say about the applicant’s allegations of criminal conduct on
the part of the prosecutors and/or the involved journalist in the form of
breaches of section 41(8) of the NPA Act (at paragraph 240 of the

judgment):

“If it iz believed that the provisions of section 41(6) outlaws
such conduct, then a formal charge in that regard can be
pursued, where the proper application of section 41(6) can be

fully ventilated and its proper interpretation determined”.

As it actually happened and before the delivery of Koen J's judgment on
26 October 2021, the applicant had also independently indead laid
criminal charges at the Pietermaritzburg High Court. | annex hereto his
police complaint affidavit marked “CCA2". This had turned out to be an
extremely important document in the present proceedings before the
criminal court, the civil High Court review proceedings and the present
application. It is significant to note that this complaint and the criminal
charges were produced and laid even before the applicant knew the
outcome of my section 106(1)(h) plea or application. The charges had
nothing to do with that outcome. The said charges would have been

pursued even if the section 106(1)(h) application had been successful.

The document, which speaks for itself, cries out for proper interpretation.
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C: JURISDICTION: CONSTITUTIONAL ISSUES RAISED

32. The issues raised in this application are clearly constitutional issues

which are matters connected therewith. The pariies are ad idem on this.

33. At the core of this application is a constitutional right of an aggrieved
person, who is denied his right to access the courts by being stripped off

his right to prosecute ?

34. It is also in the interests of justice that the application be heard, as it
concerns important constitutional questions regarding the interpretation
and application of the CPA in as far as section 106(1)(h) is concemed,
this includes the application of the Constitution, specifically section 35
thereof. All these gquestions engage the jurisdiction of this Honourable

Court.

35. It is thus apparent that substantial constitutional matters are implicated
in this matter as well as the Part B main application pending which the

interim relief has been sought.

D: DIRECT ACCESS AND VALID REASONS FOR BYPASSING THE SCA

36. As a point of departure, section 167(8)(b) of the Constitution, read with
rule 19(2) of the Constitutional Court rules allows a litigant to appeal
directly to the Constitutional Court if it is in the interests of justice to do

S50.

¥ Mundalal v Director of Public Prosecutions ¥ZMN and Others [AR 723/2014) [2015] ZAKZPHC 25 8t para

[54].
@/;ﬁﬁ
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37. The interests of justice relate to the High Court having opened the flood
gates of the civil courts in instances where an Accused person seeks

avoid appearance in the criminal court.

38. This in itself, tramples on the administration of justice as this matter
cannot wait to be exhausted in all the forums while the feared and
predictable chaos created by the judgment of the Full Court persists. In
other words, every litigant who wishes to challenge, for example the fitle
to prosecute will aveoid criminal proceedings on the basis that their right

to freedom will be infringed, be it in private of public prosecution.

39. In fact, Koen J dealing with the same principle in a matter where | was

on the other side of the fence, in S v Zuma and Another® held as follows:

“The same principle applies to public prosecutors employed

by the State. Section 106(1)(h) draws no distinction between
" public and other prosecutors (private and statutory). Hence,
as a matter of consistent statutory interpretation, viz-a viz
public prosecufors, a lack of independence and Impartiality
would also not amount to a lack of title. The lack of ‘title to
prosecute’, provided for unqualified in s 106(1){h), cannot, at
the level of interpretation, mean a lack of independence and
impartiality in respect of one type of prosecutor, that is public

prosecutors, but not others, that is private prosecutors.”

& E‘l;‘m

¥ 2022 (1) SACR 575 (KZP) at para [43].
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Accordingly, “there is no doubt that the right of private prosecution is a

matter appertaining generally speaking to the administration of justice” *

At this juncture, | pause to mention that this proposition was confirmed
by this Court when it dismissed my leave to appeal against that judgment
for lack of prospects of success. Should this position change, it is only
this Court that can change that status, having indirectly endorsed Koen

J's judgment.

There is consensus that the issues dealt with herein are urgent and that
they relate to weighty matters which deserve speedy resolution. So
much so that Deputy Judge President Sutheriand took the very unusual
step of allocating the matter to a Full Court of Judges, with him Presiding,
mero motu and without any of the parties having so requested as is
usually the norm. This decision was announced 48 hours before the

hearing.

It iz on these basis that this matter is one which deserves to be allowed

to bypass the Supreme Court Appeal ("SCA’).

Based on the above, it is my respectful contention that the prospects of
success on appeal are good and that it is in the interests of justice that
leave to appeal be granted. This matter raises imporant issues in
respect of the jurisdiction of civil courts over criminal matters, the vital
role and application of separation of powers and the QOuta test

applicability.

4 Groenewoud and Colyn v Innesdale Municlpality 1915 TPD 413 at page 415,

CLD/J&
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The matter is destined to end up in this Court and in any event it deserves

its attention.

THE APPEALABILITY OF INTERIM ORDERS

Under this heading, | contend, for argument's sake that interim orders

are appealable. The operative standard is this regard is “the interests of

justice’. In consideration thereof the court must have regard to and weigh

carefully all germane circumstances, that:

48.1.

48.2.

45.3.

“whether an interim order has a final effect, or disposes of a
substantial portion of the relief sought in the pending review,
is a refevant and important consideration, yet it is not the

only or always decisive consideration”;

“that it is just as important to assess whether the temporary
restraining order has an immediate and substantial effect,
including whether the harm that flows from it is serious,

immediate, ongoing and irreparable”;

“that if appealability would best serve the interests of justice,
then the appeal should be proceeded with no matter what the
pre-Constitution common law impediments might suggest.

This is especially so in a case where an interim order should

(2
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not have been granted in the first place, by reason of failure

to meet the requirements.™

Further reference is made to United Democratic Movement and
another v Lebashe Investment Group (Pty) Ltd and others®, that
while the general rule is that interim interdicts are not usually appealable,
the established questions to be posed when faced with such an appeal
are whether it ‘is in the interest of justice’, whether 'special circumstances’
exist for a court of appeal to determine whether the interim order has an
element of finality which would prejudice the applicant, or whether the
interim order has the potential to prejudice a party by preventing it from

exercising its rights protected by the Constitution.

The Constitutional Court in City of Tshwane Metropolitan Municipality

v Afriforum and Another” where the Constitutional Court emphasised

that:

“if appealability or the grant of leave fo appeal would best
serve the interest of justice, then the appeal should be
proceeded with no matter what the pre-Constitution common

law impediments may suggest”,

In confirming the proposition, each case should be looked at in isolation

where interim orders are challenged, the Supreme Court of Appeal in

5 United Democratic Movement and Mational Treasury and Others v Oppaosition to Urban Tolling
Allianee and Others 2012 (6) SA 223 (CC). City of Tshwane Metrepalitan Munlcipality v Afriforum and
Another [2016] ZACC 19; 2016 (9] BCRL 1133 [CC); 2015 (6] 5A 279 (CC).

¥ [2021] 2 All 5A 90 [SCA] para 4.

" para 41.

o
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RTS Industries and Others v Technical Systems (Pty) Ltd and

Another? held the following in that regard:

“Whether or not an interim order is appealable is fact-specific.
. This was affirmed in South African Informal Traders Forum v
City of Johannesburg, where the Constitutional Court held that
when determining whether it is in the best interests of justice
to appeal an interim order, the court must have regard to and
weigh carefully all relevant circumstances. The factors that are
relavant or decisive in a particular instance, will vary from case

to case.”

Accordingly, | contend that the interests of justice necassitate the
hearing of this application. That it involves the private prosecution of the
sitting President by his predecessor, the involvement of preliminary
litigation and the proliferation of sometimes contradictory authorities all
add up to the special and exceptional circumstances and the need to
determine the issues arising and bring some finality in the interests of

justice.

The harm to the constitutional rights of the applicant is imeparable and

the actual effect of the order is final in that the prosecution will ipso facto

be brought to a halt until all Part B appeals have been exhausted.

The apparent dichotomy between the legal standing of the President wis-

a-vis the named accused person cries out for adjudication by this Court.

® {Case No. 145/2021) [2022] ZASCA 64 (5 May 2022) at para 24

CQ/-EN&
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Fi PROSPECTS OF SUCCESS

53. ltis in the interests of justice to grant leave to appeal. The test for the
leave to appeal fo be granted in matters of this nature, is that of the
interests of justice, having regard to the prospects of success andlor

compelling reasons.

54. Todeal with this issue, we proceed by considering the grounds of appeal
so as to demonstrate that the prospects of success are overwhelming
since the relevant authorities all point to significant or gross ermors and

misdirections on the part of the Full Court a guo. We do so in turn.

55.  The vast majority of the underlying conclusions and utterances made by
the Full Court are completely unsustainable both in law and in logic. They

cannot withstand the scrutiny of this Honourable Court.

G1: GROUNDS OF APPEAL

56. Upon a proper and holistic evaluation of this matter it will be clear that
the first respondent has negligible prospects of success in respect of
both Part B and the criminal trial itself. There is more than sufficient prima
facie evidence to sustain the charges of being an accessory after the fact

in the commission of the principal offence,

57. The learned Judges erred in stating that “there is no substanfive

distinction belween a criminal court and & civil court” and more

e
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alarmingly that the distinction between the two courts “is merely an

organisafional convenience”.

The criminal courts are specifically created for criminal matters whilst
civil courts are created to adjudicate over civil matters. There is a
difference between the two and one court cannot and should not trample
on the powers of the other. The reason why Judges wear differently
coloured robes in each court carries deep meaning and is not just an
organisational convenience. In certain countries, such as England, the
criminal courts are even geographically located in separate premises

known as The Old Bailey.

The mere fact that the civil courts and the criminal courts are governed
by two separate and different statutes is sufficient indicative of the vast
differences between the two. It is incorrect to ascribe these fundamental
difference to mere administrative convenience. The difference is not in
the league of that between civil motion court and trial court or cpposed

motions and unopposed motions.

The SCA judgment in Moyo is authority that civil courts should not
generally be used to determine disputes which are germane in the
context of criminal proceedings. It is worth quoting a rhetorical question
posed by Justice Wallis JA who penned the majority judgment,

paragraph [157], which paragraph reads as follows:

"Why are issues germane only in the context of criminal

proceedings being canvassed and determined in eivil

(2 w
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proceedings and not in the constitutionally compliant forum,
and in accordance with the constitutionally compliant statute,

provided for the adjudication of eriminal cases?”

61. The SCA judgment in Moyo went further in deprecating the usage of civil

courts to resolve disputes well suited for criminal courts as follows:

‘[167] As a general rule departures from the procedures
laid down in the CPA and the effective removal of

eriminal proceedings to the civil courts should not

be countenanced. (my emphasis)

[170]  All of this conveys to me that the wisdom of Langa
ACJ remains pertinent. There are echoes of that in
Madlanga J's words in Savoi, The question in every
case is one of the interests of justice. In my view the
interests of justice in both of these cases demanded
that the high court decline to hear them before the
resolution of the criminal trials. Like my colleague |

deprecate the fact that the trial judge failed to
address the point. However, like him, given that the

proceedings have reached this stage, | consider it in

the interests of justice to deal with the appeal ™ (my

emphasis)

%%



21

B2. Any decision premised on the basis that there is no distinction between
civil and criminal courts, especially in the context of preliminary litigation
is misplaced. Preliminary litigation is frowned upon even if it is carried
out in the same criminal court context. A fortiori, it is not to be

countenanced in relation to the criminal court and the civil courts.

63. Be that as it may, those cases are, in any event, distinct from this matter
insofar as they do not establish the principle in question herein. They are
not authority that the title to prosecute can be challenged outside the
constitutionally compliant platform through provisions of section 1068(1)(h)
of the CPA. This formulation also makes it clear that the question of
recognising or failing to recognise this crucial distinction is a crucial
function. The difference between the fair trial rights enshrined in section
34 to those enshrined in section 35 of the Constitution is, infer alia, in
recognition of the two systems. Section 34 deals with the rights of the
Private Prosecutor to access justice and not to have to resort to self-help
even when the NPA has declined to prosecute. Section 35 deals with the

fair trial rights of the accused person.

64,  With respect, the Court was incorrect in negating the Public Prosecutor's
section 34 rights as the court in the well-known judgment of Nundalal v
Director of Public Prosecutions KZN,® which the very same court

relies upon, held that:

% ART23/2014) [2015) ZAKZPHC 25 (8 May 2015).
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*... person whose feelings and good name are injured has the
right to prosecute privately if he actually suffers an injury” and
that "a_decision deny a private cutor the right to

prosecute should be taken cautiously not least because it

implica e right to access fo court under s 34 of the

Constitution.” (my emphasis)

B5.  All that is needed from the private prosecutor is to show that he or she
has a substantial and peculiar interest and that he “individually” suffered
some injury as a consequence of the commission of the offence. With

respect, the applicant clearly falls under this category.

68. In this connection and regarding the merits, the Full Court completely
neglected to take into account the private prosecutor’s right and solely
focussed on the alleged freedom of movemnent of the accused, which
would have been limited only for 15 to 30 minutes in a situation where
that is justified. It is a fundamental mistake to over-exaggerate the rights
of accused persons over and above of the victims such as the applicant.
At worst a balance must be struck. The Full Court failed to do so even in

the context of the balance of convenience requirement.
The distinction between the private and public prosecution

§7. The Honourable Justices erred in deciding that where the prosecutor
declines to prosecute, it must not be understoed to be a delegation of
statutory authority to the prosecutor. Further, that "a privale prosecution

is properly so called - private nof public®. To the extent that this

AT=R
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pronouncement seeks to equate a private prosecution to civil

proceedings between two entities, it is incorrect.

The right to institute a prosecution is the right vested on the State and is
exercised on behalf of the State by the NPA." In tumn, section 7 of the
CPA confers the very same right to a private prosecutor. This right that
is conferred on the private prosecutor is not absolute, it is significantly

qualified by, inter alia, sections 7, 12 and 13 of the CPA,

The right to prosecute is vested in the State. According to section 12 of
the CPA Private prosecution shall be proceeded with in the same

manner as If it were prosecution in the instance of the State.”

Further:

“Where the prosecution is instituted under section 7 (1) and
the accused pleads guilty to the charge, the prosecution
shall be continued at the instance of the State.” ' (my

emphasis)

Based on the foregoing, it is clear that the High Court falled to take into
consideration the relevant provisions of the CPA which give guidance to
conducting private prosecution and clearly regards them not as purely

private matters.

ey de Freftas 19597 (1) SACR 180 [C) at page 1B3E-F.
U geetion 12(1).
H section 12(2).
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Accordingly, with respect, this major error and gross misdirection by the
Honourable Judges is what led to the finding that the OUTA test does
not apply to this matter. | deal further with this issue in the succeeding
paragraphs because it is also a stand-alone ground of appeal, albeit
related to the present one. It is indeed so that some if not all of the

grounds of appeal overlap to a significant extent.

The Unlawful and False Media Statement of the NPA

73.

74.

75.

The leamed Judges erred in giving credence to the biased, unlawful and
patently false media statement of the NPA. In deposing to the affidavit,
the NPA failed to deal with the circumstances under which the two
certificates were granted and their validity. What is more is that the NPA
fails to repeat or justify under oath the demonstrably false media
statement which was issued to the public. This is so even though it knew

that the media statement is one of the core drivers of these proceedings.

All what the NPA expresses in its founding affidavit is that it will only be
involved in part B and not part A. In the applicant's defence, the Full
Court deals with what the NPA refuses to deal with, even though this

statement relates directly to them.

The stance taken by the NPA is strangely not dealing with direct
accusations of bias ought properly to have attracted the assumption that

the accusations must stand until disputed.

£
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Locus standi preliminary objection

76. The utterly unsatisfactory manner in which the Full Court dealt with this

aspect leaves a lot to be desired and constitute a gross misdirection.

77. The learned Judges emed in ignoring the issue of the applicant's Jocus
standito deal with this matter. The first respondent stated that the person
charged and arraigned is Mr Cyril Ramaphosa, in person and not The

President of the Republic of South Africa.

78. Locus standi is concerned “the sufficiency and directness of a
litigant’s interest in proceedings which warrants his or her title to
prosecute the claim asserted”" and should have been one of the first
things to establish by the applicant. The reality is that the Accused
person has been cited, rightly or wrongly, as Mr Ramaphosa and not the

Fraesident.

78. This Court in the CR17/BOSASA™ litigation accepted or established the
distinction between Mr Ramaphosa as a private individual and the
President of South Africa. This distinction cannot now be discarded when

it operates against the President but invoked when it works in his favour.

80. The bottom line is that the President does not meet even the liberal test

set out in Giant Concerts in respect of own-interest standing. On the

1 grpenewald Lubbe Incorporated v Fick (A 278/13) [2013] ZAGPPHC 478 (3 December 2013},
¥ public Protector v President of the Republic of South africa 2021 (6] A 37 (CC) at paragraphs [103]

to [108]
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other hand there is no reliance placed on public interest standing in terms

of section 38(d) of the Constitution.
Overbroad Interim Relief

81. The leamned Judges erred in granting the applicant relief in respect of 6
June 2022 nolle prosequi certificate which the applicant had specifically

not sought and without any amendment or raising the issue for argument.

82. The applicant in his notice of motion sought a relief foreshadowed as

follows:

“{. The application is heard as one of urgency and the ordinary
forms and service provided for in the Uniform Rules of

Court are dispensed with in line with Rule 6{12).
2. Pending the final determination of Part B of this application:

2.1. the respondents are interdicted from faking any
further steps to give effect to the nolle prosequi
certificate of 21 November 2022 (“the certificate”)
and/or the summonses issued by the Registrar on 15
and 21 December 2022 (“the summons”), or to pursue
the private prosecution under case number:
059772/2022 (“the private prosecution"), against the

applicant in any way;

(2,
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2.2. the applicant is excused from appearing before this
Court on 19 January 2023 or on any other date

pursuant to the certificate and/or the summons.

3. The costs of this application are to be paid by the first
respondent, alternatively his legal representatives, and any
other respondent that opposes the application, on an
attorney and own-client scale, such costs to include the

costs of two counsel.
4. Further and/or alternative relief.”

This issue is inextricably linked to the Rule 7 objection raised in respect
of the authority of the State Attorney to represent the applicant. This
issue like the locus sfandi point, was unduly brushed aside by the Full
Court.

Save to mention that during argument, counsel for the first respondent,
the applicant in the High Court stated that prayer 2.1 relates to the
applicant only, the first respondent in the High Court. From the reading
of the notice of motion, it is clear from the literal and clear reading thereof
that the relief sought is one which interdicts and restrains all the
rezpondents. No amendment was formally or even informally moved.
This has implications on other related issues such as the applicability of

the QUTA test.
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B5. It is trite in our law that an applicant in application proceedings must
make out his or her case in the founding papers and should not be
allowed to make out a case elsewhere, even in his reply. An applicant
must stand and fall by his or her founding affidavit. The founding affidavit
must contain sufficient facts upon which a court may find in the

applicant's favour.'®

B86. Accordingly, the intervention by the court was inappropriate, and
effectively resulted in a new case being put up on behalf of the applicant

at the instance of the court itself.

B7. The Supreme Court of Appeal in the matter of National Commissioner
of Police and Another v Gun Owners of South Africa’® where the
Appeal Court dealt with the amendment of the relief claimed at the

instance of a Court & guo as follows:

“Counsel for the appellants submitted that this intervention
by Prinsloo J was inappropriate, and effectively resulted in a
new case for GOSA, put up at the instance of court itself. In
my view, the submission has merit for two related reasons.
The first is that there is a real risk that judicial intervention of
the kind in question, may render the court susceptible to an
accusation of bias. It is a fundamental tenet of the

administration of justice, now subsumed under the

= pirector of Hospital Services v Misty 1979 [1) SA 626 (AD) at 635H-6360. See also, Swisshorough
Diamond Mines v Government of the Republic of South Africa and others 1999 [2] 54 273 (T] at 317E-

G
G2+

18 (551//2019) [2020] ZASCA 88; [2020] (23 July 2020) at para 25. See also, para 26.
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Constitution that all those who appear before our courts
are treated fairly and that Judges act - and are seen to act -

fairly and impartially throughout the proceedings’.

88. The second reason by the SCA in the National Commissioner

judgment at paragraph 26 was put as follows:

“The second reason s that in our adversarial system of
litigation, a court is required to determine a dispute as set out
in the affidavits (or oral evidence) of the parties fo the litigation.
It is a core principle of this system that the Judge remains
neutral and aloof from the fray. This Court has, on more than
one occasion, emphasised that the adjudication of a case is

confined to the Issues before a court.

‘Ilit is for the parties, either in the pleadings or
affidavits (which serve the function of both pleadings and
evidence), fo set out and define the nature of their dispute,
and it is for the court to adjudicate upon those issues. That
is so0 even where the dispute involves an issue pertaining to
the basic human rights guaranteed by our Constitution, for
“it is impermissible for a party to rely on a constitutional
complaint that was not pleaded”. There are cases where the

parties may expand those issues by the way in which they

17 gweryone has the right to have any dispute that can be resolved by the application of law decided in
a fair public hearing before court or, where appropriate, another independent and impartial tribunal

or forum.

(2«
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conduct the proceedings. There may also be instances
where the court may mero motu raise a question of law that
emerges fully from the evidence and is necessary for the
decision of the case. That is subject to the proviso that no
prejudice will be caused fo any party by its being decided.
Beyond that it is for the parties to identify the dispute and for

the court to determine that dispute and that dispute alone.”

It is also instructive that the first respondent sought relief to interdict the
commencement of the criminal proceedings which indicates that his
position was that the proceedings had not yet commenced despite the
service of the summons. A few months beforehand the same party was
seeking to convince this same Court that proceedings against the Public
Protector had indeed commenced even before her being notified of the
date of the hearing, the appeointment of Evidence Leaders or the
finalisation of Terms of Reference. It should not be easy for the same
organ of state to assert such contradictory positions of the law to the
same forum depending on where they stand in particular proceedings.
This kind of conduct is calculated to bring the administration of justice
and the judiciary into disrepute. It should be discouraged by, inter alia,

punitive costs.

Accordingly, the relief afforded fto the applicant by the High Court
amounts to refief which is revealing of unsustainable contradictions and

deceaption.



21.

g2.

93.

31

FURTHER GROUND BASED ON THE MERITS: THE ERRONEOUS
EVALUATION OF THE REQUIREMENTS OF INTERIM INTERDICTS

Alfernative Remedy

The learned Judges erred in holding that the first respondent does not
have any alternative remedy. On the contrary, there are a plethora of

remedies available to the accused.

This reliance by the Full Bench is misplaced. The cases in Nedcor and
Nundalal hold a contrary view in that they state that a challenge of the
title to prosecute is usually raised through a special plea in terms of
section 106 (1) (h). This section therefore clearly presents an alternative,

if not preferable, remedy.

The first respendent could also have brought urgent review proceedings
without seeking interim relief, as he has done in respect of the well-
known challenge to the Phalaphala Independent Panel report in this

game court.

Balance of convenience / OUTA test applicability: Does OUTA apply or
not?

The learned judges erred in failing to conduct a proper balance of
convenience test by specifically excluding the considerations espoused

in OUTA.

()
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The distinction between private and public prosecutions is overstated
and does not accord with the legislative text and case law that have

interpreted the legislative text.

As stated above, just like the NPA, the private prosecutor prosecutes on
behalf of the State provided that the requirements in section 7 of the CPA
are met. Once this hurdle is passed, the private prosecutor prosecutes
the matter as if it is being prosecuted by the State. Specifically, the
private prosecutor does not have untrammelled powers in respect of the
prosecution. The NPA reserved its right to take over the prosecution at
any time. This is a clear indication that the prosecution, despite it being

prosecuted privately, still proceedings belonging to the State.

Once the above proposition is accepted; it follows that that OUTA
considerations on balance of convenience are applicable. Unfortunately,

the Full Court failed to appreciate this.

The Full Court would have reached a different conclusion had it applied
the OUTA test having regard to the separation of powers principle,

properly applied.

Besides the failure to take the OUTA test into consideration, the full
bench erred in finding that the private prosecutor suffers no ham as
compared to the overstated 30 minutes right to freedom harm to be
suffered by the accused, What this finding does is to elevate the 30
minutes right to freedom harm over harm to the administration of justice,

which harm also implicates section 34 of the Constitution.

e
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100. Extending the above differentiation between the private and public
prosecution, the leamed Judges erred in finding that in this matter, the
OUTA test on interim interdicts does not apply. The fundamental emor
made by the Judges in this regard is to seek to isolate/detach the issue

of public and private prosecutions as not related.

101. This Court, in the judgment of Du Plessis v De Klerk'®, remarked, with

respect correctly, that:-

“Whether a private prosecutor is exercising a governmental
power is a point which need not now be decided. [t may be
argued that the private prosecutor is not vindicating a private

right, but is invoking the power of the state to punish crime.
Sections 12 and 13 of the Criminal Procedure Act 51 of 1877

reflect the state’s continuing interest in a private

prosecution.” (my emphasis)

102. Section 12(1) of the CPA provides that:-

“A private prosecution shall, subject to the provisions of this
Act, be proceeded with in the same manner as if it were a

prosecution at the instance of the State .."

103. Section 13 of the CPA provides that:-

8 1a05 BCLR 658 (CC) at footnote B7.
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“An attorney-general or local public prosecutor acting on the
instructions of the attorney-general, may in respect of any

private prosecution apply by motion to_the court before

which the private prosecution is pending to stop all further

proceedings in the case in order that a prosecution of the
offence in guestion may be instituted or, as the case may be,
continued at the instance of the State, and the court shall

make such an order.”

104. To equate the criminal proceedings described in these sections to
private or civil proceedings is a serious misconception and gross
misdirection. Section 13 of the CPA is also consistent with the sentiment
that the proceedings should be contained to the court before which the

private prosecution is pending, that is, the criminal court.

105. In S v De Freitas' (supra), the Court emphasised the fact that the
exercising of the right to prosecute is a right vested in the State and is

essentially delegated to a private prosecutor by the State:

“[T]he right to institute a prosecution which is the right which
lapses, is a right which vests in the State ... and is a right
which is exercised on behalf of the State by the Attorney-
General [DPP]. Where the Attorney-General [DPF] declines
to prosecute and issues a certificate nolle prosequi and

where certain other requirements are present an interested

1 ar page 184
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member of the public is entitled to bring a private

prosecution. The primary right, however, to prosecute is that
of the State and at best the citizens with an interest have a

es which will only be realised in the event of the Attorne

General [DPP] declining to prosecute.” (my emphasis)

106. It is not clear from the Full Court judgment in which way is the OUTA test
not applicable to this specific matter more especially when the thrust of

these authorities is taken into account.

107. Accordingly, it is submitted, that based on the above authorities and any
purposive interpretation of, inter alia, sections 12 and 13 of the CPA, the
prosecution of criminal proceedings by a private prosecution is nothing
but the (indirect) exercise of State powers conferred on him or her by the
relevant legislation. As such, OUTA finds application in this matter in
practically the same way as it would if what was being interdicted was a

public prosecution.

108. The same conclusion may be reached by approaching the guestion
slightly differently; In terms of sections 54 and 55 of the CPA, the failure
of an accused person to attend criminal proceedings constitutes a
criminal offence. If the law insists that certain stringent and onerous new
hurdles must be placed against an applicant who seeks to restrict the
exercise of statutory or constitutional powers in the civil or “horzontal
setting then how much more when the interdict sought authorise the

commission of a criminal offence, as in the present matter. Not only must

@m
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the OUTA test logically apply but there may be room to argue for a

stronger or "doubile” OUTA test.

108, The Learned Judges most certainly committed a gross misdirection in
the finding that the matter could ever possibly be a candidate fo be
determined by the sheer application of the Setlogelo test. The court then
went on to adjudicate the matter on that patently erroneous basis and

thie incorrect test.

110. Thirdly and finally and even if it could somehow be accepted that the
OUTA test did not apply to the relief sought against the private
prosecutor, which is still denied, there can be no doubt that the test
applies to the interim interdict(s) directed at the Director of Public
Prosecutions and the Registrar of the Court. To the extent that the relief
was indivisibly sought against all those respondents, it would be
disingenuous and an unacceptable splitting of hairs to argue for the

inapplicability of the OUTA test to this particular matter.

111. Since the first respondent did not even plead OUTA, it would have been
ohvious that he could not have possibly met its requirements. The only
way in which that glaring omission could have been remedied was by

holding that OUTA does not apply. It clearly does.
G3: ER MISCEL EOUS GROUNDS OF APPEAL

112. The Full Court made yet another startling and incorrect statement to the

effect that holding state officials criminally liable for failing or omitting to

yj‘ﬁ
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perform their duties, dubbing that idea “both novel and radical with
extremely wide-ranging implications for the entire state apparatus. This
is plainly not so. If it was the work of the entire so-called Zondo
Commission or the Marikana Commission would go to waste because
no state official could be prosecuted for their commissions or omissions
for fear of collapsing the state apparatus. The simple principle is of
course that state official's criminal liability for omissions is governed by
the presence of a legal duty to act and the legal convictions of the

community as was tritely established in Ewels.?®

113. The Full Court also mysteriously granted relief relating to the nolle
prosequi certificate of 8 June 2022 while no relief in that regard was
sought by the first respondent. This seemingly innocuous error had the
most far-reaching implications in that it allowed the first respondent to
escape the obligation to appear in court on the basis of the eariier

certificate irrespective of the status of the second clarificatory certificate.

114. The Full Court went as far as suggesting that an accessory after the fact
could escape liability on the basis that the principal offence was
committed on an earlier date. However this sequence forms part of the

definitional requirements for accessory liability.

H: THEINTERESTS OF JUSTICE

115. Even purely based on some of the most startling pronouncements made

by the Learned Judges, such as those dealing with private prosecutions,

G,

Ay

T pinister van Polisie v Ewels 1975 (3] 54 530 (A}
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civil versus criminal courts, liability of officials, it is in the interest of justice,
considering the fact that there are compelling reasons that exists in this

matter.

116. The matter raises an important question of law and/or a discrete issue of
public importance that will have an effect on future disputes. Specifically,
this Court would have to clarify and provide certainty as to whether or
not an accused person can just approach the civil court whimsically with
the aim of interdicting incomplete andfor pending criminal proceedings.
It matters not whether the proceedings are at the insistence of the NPA
or a Private Prosecutor. The prosecution essentially belongs to the State,

despite the revocable "delegation” thereof to the prosecuteor.

117. The Full Court has created the totally incorrect impression that a private
prosecution is purely a private matter despite the fact that the NPA
preserves its power to take the case at any point or when the accused

has been found guilty.

118. The Full Court’s judgment has created a new legal regime that conflicts
with the Mayo jurisprudence that says a civil court should generally not
countenance entertaining matters which should ordinarily be determined
by a trial court. The interest of justice would be offended if the Full Court's
finding that there is not difference between a civil and criminal court is

not judicially scrutinised by this Court.

118. Furthermore, the conflict created by the various Full Court judgment,

referred to in this affidavit and the suspect reliance by the Full Court on

2
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dated precedence should finally be resolved in order to create certainty
with regard to the competency of a civil court in a private prosecution to
deal with the merits of the case. In other words, can a civil court in a
private prosecution pronounce on the merits that should ordinarily be

resolved in a criminal trial court?

120. The conflict created by the above judgments i.e Full Court's judgment
and other decisions such as Van Deventer?', Nundalal (supra) and

Nedcor? judgments can be summarised as follows:

120.1. The cases in Nundalal and Nedcor held, in no uncertain terms,
that an accused person who, in a private prosecution, wishes to
challenge the title of the prosecutor should invoke the provisions
of section 106 (1) (h) of the CPA, which in the words of the Moyo
case is the Constitutional compliant provision which should be

raised in the criminal trial court.

120.2. In the Nedcor case, which was decided after the Van

Deventer’s case, the court was faced with the same prayers as

was sought by the first respondent as applicant in the High Court,

as follows:

“Prayer 1 -The first respondent lacks the requisite locus

standi to prosecute;

4 yan Deventer v Reichenberg 1996 (1] SACR 113 (C)
1 yadenr Bank v Gollitshana 2004 (1) 54 232 (SECLD]
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Prayer 2 - The summons commencing the proceedings
is invalid for want of compliance with section 10 of Act

the CPA;

Prayer 3 -There is no prospect of success on the first
respondent's own version of events, of any court

convicting him;

Prayer 4 - The institution of the private prosecution is
actuated by mala fideson the part of the first

respondent, and/or his representatives;

Prayer 5 - The prosecution was initiated with an ulterior
motive to oppress and harass the applicants rather than

to secure criminal justice.”

120.3. |n its wisdom, the court in Nedcor refused to entertain prayers 1

to 3 in the following terms:

“The points taken in subparas 4.1, 4.2 and 4.3 relate to the
merits of the prosecution. It must be clearly stated,
however, at the outset that this Court does not have the
power to usurp the functions of the magistrate. For
example, the challenge to the prosecutor's title should

properly be raised in the magistrate’'s court by way of
laa in terms of s 106(1 of the Criminal Procedure Act

51 of 1977." (my emphasis)

(2~
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120.4. On the contrary, the Full Court's judgment and Van Deventer held
a different view. The view supported by these cases is that an
accused person can raise the title to prosecute challenge in a civil
court and completely avoid section 106 (1){h) of the CPA vehicle.
This is an absclute conundrum in our law which requires some

definitive pronouncement by this Honourable Court.

It should also be noted that the Full Court erred in overemphasising that
the Van Deventer case was decided to post the adoption of the
Constitution. This is very important in deciding whether the powers
excised by a private prosecutor are purely private powers, having regard
to section 179 of the Constitution, read with section 7 of the CPA. Of
course, one also has to consider the dicta in various decisions including,
Koen J's judgment, amongst others, where it is was strongly suggested
that the private prosecutor exercises public power in a private
prosecution. The bigger point is that all these cases confirm that section
106{1)(h) of the CPA represents at worst an adequate alternative
remedy and at worst the preferred method of raising a special plea or

preliminary objection in a criminal case.

Most importantly we now have a unique situation in our hands where the
High Courts in three Divisions have expressed themselves differently on
the key questions of preliminary litigation, brought either in the civil or
criminal courts, the relationship between private and public prosecutions,
the role of the private prosecutors rights in terms of section 34, the

capacity of the President acting officially or personally and many other

=~
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contradictions which compromise both stare decisis and the rule of law.
Such decisions include the present decision, 8 v Zuma (supra) in the
KZM Division, Mokhesi v $2 in the Free State; Nundalal (KZN) and the
CR17 | BOSASA referred to above? President of the Republic of

South Africa v Public Protector?® in this Honourable Court.

123. The Full Court's unqualified reliance on the 1950 old Transvaal case of
Solomon?®, which has been repeatedly overruled in respect of the
relevant of ulterior motives in the modemn era, also constitutes a gross

misdirection which must be addressed in the interests of justice.

124. Even if Solomon’s case was indeed still good law, which is doubtful to
prefer it over and above the contrary view as expressed by the SCA s

totally wrong and it undermines the principle of stare decisis.

125, Purely as an illustration of the likelihood of the floodgates of similarly
frivolous claims for exemption from appearance in the criminal courts, |
attach hereto marked "CCA3" and “CCA4" respectively, comespondence
from the attorneys of Ms Maughan who is accused 2 in the related
Pietermaritzburg High Court criminal matter and the response from
Ntanga Nkuhlu Incorporated. In the exchange it will be noticed that the
accused person in that case wasted no time in seeking to rely,
opportunistically, on the precedent unfortunately created in the present

matfter.

3 2022 {2) SACR 326 (FB)
1]

= public Protector v President of the RSA (supra)
% §nlpmon v Magistrate, Pretoria and Another 1950 {3} 54 603 (T)



126. The overall situation presented by this matter cries out for the definitive
voice of this Honourable Court on these highly contentious issues and
hopefully well before the next date of appearance on 26 May 2023 and
also before such interim interdicts become the norm in the hands of well-
resourced criminally accused persons, as correctly observed and

warned by Wallis JA in Moyo.

WHEREFORE | pray for an order in terms of the Notice of Application o which

i

DEPONENT

this affidavit is attached.

| HEREBY CERTIFY that the deponent has acknowledged that he knows and

understands the contents of this affidavit, which was SIGNED AND SWORN

TO before me at i PO on this the fg t_; L« day of FEBRUARY

2023, the regulations contained in Government Notice No R1258 of 21 July

1872, as amended, and Government Notice No R1648 of 19 August 1877,
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Delivery: This judgment has been delivered crally on 16 January 2023 in court and was
thereafter uploaded to court online, and further communicated to the parties by
email,

Summary: Urgent application — Part A and B. Part A concems an interim interdict, pending the
outeome of the hearing in Part B. Application to interdict the respondents from
proceeding with a private prosecution st down (o commence on less than g week
from the hearing of the urgent application. Applicant accused of either being guilty as
an accessory after the fact to a crime allegedly committed by the Public Prosecutor
and & journalist in publicising the medical record of the respondent in contravention
of section 41{6) of the Criminal Procedure Act or defeating lhsmds&fjuﬂlm
Respondent complaining that in publicising his medical record his dignity, privacy
and bodily integrity and security were compromised.

Part A focused on whether the applicant has established urgency, prima facle right,
ghsence of alternative appropriate effective relief, and balance of convenience in
favour of the applicant.

Jurisdiction - the respondent contended that it is inappropriate for a civil count to
entertain an issuc that is already before a criminal court. The court rejected the
proposition and found that there is clear authority that a party charged by a private
prosecutor may approach and seek a relief 10 protect his or her rights in the civil
conrt.

Private prosecution- The principles governing private persecutiod ind the
requirements for a molle prosecui certificate as conternplated in section 17 (2) of the
CPA considered.

Interim interdict-The requirements of an interim interdict considered and epplied.
Urgency- The matter regarded as urgent and thus the relief sought in the notice of

maotion granted.

The Court (Sutherland DJP, Molahlehi J and Senyatsi J)
[1]  This is an urgent application for an interim interdict pending a decision in a hearing
on the main controversy. That main controversy, stripped of the details, is about

whether the first respondent, Mr Zuma, the ex-president of the Republic, has title to
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bring & criminal prosecution against the applicant, Mr Ramaphosa who is the
incumbent President of the Republic. (The other respondents are the Director of
Public Prosecutions, Kwazulu-Natal and the Netional Prosecuting Authority who are
referred by such names. Mr Zuma shall be referred to as the respondent) The interim
interdict is sought to suspend any further steps being taken to continue with the
private progsecution, including the requirement that the applicant is compelled to

appear before a criminal court on 19 January 2023, less than a week away.

[2] Thecharge alleged by the respondent against the applicant is that he is either guilty as
an accessory after the fact to a erime committed by Adv Downer SC and a joumalist,
Ms Maughan, or of obstructing the course of justice by facilitating them evading
justice. Adv Downer and Ms Maughen are alleged to have contravened section 41(6)
of the National Prosecuting Authority Act 32 of 1998 (NPA Act) by publishing
confidential information about the respondent’s medical history. They have been
charged accordingly, at the instance of the respondent, qua private prosecuter, but that
trial has not yet begun. The respondent had made a demand, dated 18 August 2021,
that the applicant cause an urgent enquiry to be instituted into alleged prosecutorial
misconduct by Adv Downer in which conduct he hed allegedly connived with Ms
Maugham to publish confidential information. The applicant’s conduct, which
allegedly constitutes the acfus reus of the cnimes he supposedly committed, is that
from 21 August 2021 the applicant by omission or commission enabled the principal
perpetrators to evade ligbility for the crime of contravening section 41(6) of the NPA
Act which, in tumn, injured the dignity, privacy, bodily integrity and security of the
respondent. -
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[3]  This court is not, at this time, called upon to pronounce on the merits or demerits of
the contending views on that question. The relief sought is in accordance with the
practice of this court divided into parts A and B. The Main case is addressed in the
relief sought in Part B. It is part A which is before us at this time in which the
pertinent issues are, straightforwardly, whether a case is made out to interdict the
further proceedings in the envisaged private prosecution pending a decision on that
question in an orderly hearing in part B, to be set down in due course. Nothing which
is stated in this judgment is intended to prejudge the outcome of the hearing in the

main Comtroversy.

[4]  The five elements of the relief sought are plain: urgency, a prima facie right, albeit
open to some doubt, harm, the absence of altemative appropriate effective relief and
the balance of convenience favouring the applicant. The law on these elements is frite

and require no elaboration.

[5] In addition, the jurisdiction of this court to consider the relief at all is questioned. The
debate on that point ventilated two rival propositions. The respondent contends that
the court has no jurisdiction because it is inappropriate that a civil court addresses an
issue which is before the criminal court. The argument was advanced that if the
applicant wishes to challenge the title of the respondent to bring a private prosecution,
he should raise that point in the criminal trial court on 19 January 2023. Section 106
{h) of the Criminal Procedure Act 51 of 1977, (CPA) specifically mentions that a plea
of no title by a private prosecutor can be pleaded. It is contended that this explicit . -

remedy in the CPA, is part and parcel of the scheme of the division between the civil
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- [8]

process and the criminal process end a clear distinction should be maintained between
them. Moreover, we were reminded that the courts have a well-established aversion 1o
litigious challenges to the process of court ostensibly to paralyse the progress of a
given case in what has come to known under the rubric of the Stalingrad defence.
Further, we were directed to the remarks of Wallis JA in the Moyo and Sonti case
(Maye v Minister of Justice and Constitutional Development & Others; Sonti v
Minister of Justice and Constitutional Development & Others 2018 (8) BCLR 972

(SCA) at para [157]; we emphasize the critical text:

‘In section 35 the Constitution guarantees s range of rights to arrested, detained and
accused persons, Section 35(3) guarantees to all accused persons the right 1o a fair trnal.
Thal is secured in practice by the provisions of the Criminal Procedure Act 31 of
1977 (the “CPA™). The appellants do not seek to impugn the provisions of the CPA in
amy way, et they are seeking (o assert their fair trial rights before a civil court, That
should g:'m: pmseﬁ:rlhmght mxmhmmmmﬂn_ﬂmrmﬁ;ﬂmmﬂ

mhmwﬁﬂﬂ_mwﬂ;m cation of criminal cases?"

On the other hand, there is clear authority for contrary proposition that a party who is
charged by a private prosecutor may indeed approach a civil court for relief as is
sought in this case. Solomon v Magistrate, Pretoria 1950 (3) 54 603 (T} at 607 is the
first of several decisions cited to us which indicate that to be so, After having
considered the contention, the court in Selomon addressed the proposition at pp 606 -

608. We emphasise the critical passages:

“[counsel] maintained that under these provisions the grounds upon which this
application was based were lelt to the defermination of the Courl in which the
prosecution was laid, and fell to be decided in that Court after the hearing of evidence.
The provisions referred to were intended to be exhaustive and they excluded the
jurisdiction of this Court to imervene. I was unable to agres to this view, and
accordingly overruled the preliminary objection, for these reasons -

Cwd__om



[7

Mr. Hﬂfq"mtamndﬂthmkmmppmafﬂsmmumlhﬂthupmmmmfnmd
to were exhaustive) that under secs. 17 and 18 of the Act the private party who had
ﬂhmﬂhdﬂpmq#ﬂmfbﬁhﬁﬁﬂhﬂﬂﬂmuhmlﬂcngﬁmmm of

buginess competitor from leaving the country on his lawful business, or 1o delay him
in so doing. In such a case, if the prosecution were launched in & superior Court, I do
not consider that it could be held that the remedies provided in the sections of the Act
to which Mr. Retief referred were exhausted. The taking out of the summons would
clearly be an abuse of the process of the Court, in that it had been undertaken not with
the object of having justice done to a wrongdoer, but in crder to enable the prosecutar
to harrass the aceused or fraudulently to defeat his rights (see King v Mlenderson (1598,
AC. T20); of Berman v Brimacombe (1925 TPD 548)). The process of the Court,
pmﬁd:dfﬂflpmﬁmhrpumme,mldhuudmﬁuﬂmpmmbulfwthu
achievement of a totally different object, namely for the oppression of an adversary.
The Court has an inherent power to prevent abuse of its process by frivolous or
vexatious proceedings (Wesiern Assurgnce Co v Caldwell's Trustee (1918 AD
262); Corderoy v Union Government (1918 AD 512 at p. 517); Hudson v Hudson and
Another (1927 AD 259 at p. 267)), and though this power is usually asserted in
connection with civil proceedings it exisis, in my view, equally where the process
ahmndmmﬂpmdadfmmlh:muduﬂnhpnmmmnHth

an {19111?]:3 !13151; Schl!mbn:gv.{mmq.r-ﬁnamf{]m W.L.D. 59 ¢f Joseph
Baynes, Lid v Minisier of Justice (1925 TPD 390), per STRATFORD, I, &l p.
398: Rascher v Minister of Justice (1930 TPD §10)). | have no doubt whatever that in
a similar case the Court would have power to stop a private prosecution in an inferior
court.
Mr. Retief referred me to Rex v Diab (1924 TPD 337 at p. 341), in which MASON, 1.P., said
that the right and duty of prosecution was absolutely under the control and management of
the Attorney-General and, so long as he complied with the provisions of the law with reference
t&pmumnnnsmd trials the Court was not entitled to interfere. He argued that similarly a
pmmwummm&mmmwuf&pnmmm

(D inguire izt thmﬁtmwmﬁh:_hu ey S

=

Since then the proposition has been affirmed in the Constitutional era in Van Deventer
v Reichenberg 1996 (1) SACR 119(C), Nedcor Bank Ltd v Gelltshana 2004 (1) 54 232
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(SECLD) and in Nundalal v DPF, KEN [2015] ZAKZPHC 25 (8 May 2013). It
therefore plain that, upon such autherity, section 106(h) of the CPA camnmot be
construed to be the exclusive route by which a person-aggrieved by a private
prosecution can challenge the title of the private prosecutor. Moreover, the
proposition advanced sbout avoiding cross contamination between the civil courts and
civil process and the criminal courts and criminal process is overstated. In truth there
is no substantive distinction between a criminal eourt and a civil court — there is only
one court and the streaming of criminal cases and of civil cases to different judges 15
merely an organisational convenience. There are no distinet jurisdictional
competences. Ancillary thereto it follows that the process of such a court is also
seamless. No question can arise of a trespass into the work of another court with a
distinet jurisdiction. It is these respects that the present case does not evoke the
suspicion posed by Wallis JA in the Moyo and Sonti Case.

[8]  Accordingly, to sum up, the notion that the only route of relief a party can invoke to
contest the title of a private prosecutor is to raise the question of title as a plea s
mentioned in section 106 (h) of the CPA is misconceived. In any event the very
appearance of the applicant before the criminal court is what is sought to be prevented
by the relief sought in this urgent application, premised on the contention that to
appear in the criminal court per se, would be to submit to an unlawful intrusion on the
rights to freedom of the applicant, if the private prosecution is unlawful for want of

proper authority.

[9]  Herein lies also the key factor that demonstrates the urgency relied upon in this

matier. The trial date is 19 January 2023, less than a week away, There were other
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[10]

[11]

[12]

grounds of urgency relied upon initially, but one alone is sufficient. It is axiomatic
that if the aim is to avoid having to appear, even if merely for a formal postponement,
the matter before this court is urgent. To reiterate, the nub of the applicant’s case is
that to submit to the summons is a violation of his rights to freedom because it is an

unlawfill summons issued by a8 person without title to prosecute privately.

It is alleged that the urgency is self-created but the premise for that contention is
specious to say the least. The papers detail thé progress of the parties’ exchanges from
the moment the summons was served, First there was an exchange about a defective
summons, The respondent denics the defect but chose, in any effect, on 21 December
2022 to file a further Summons attaching the nolle prosecui he relies upon, this act
being described by him as ‘supplementary’. This matter was enrolled for hearing on
10 January 2023 - 20 calendar days thereafter. There are no grounds for criticism
evidenced at all.

The eritical question for decision is whether there is an apparent right, even if only
prima facie, that is threatened. Aggin there is a plethora of contentions in this regard.
However, again, shom of the details and nuances in these over-lengthy papers, the

prima facie right which is shown is straightforward.

In our legal system the only agent that can lawfully bring a criminal prosecution is the
state. The NPA is the organ of state that manages prosecutions. There is an exception

to that exclusivity. In a specific instance when the state declines to prosecute a party

against whom an aggrieved person has lodged a complaint with the police, a

e
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certificate may be obtained from the NPA to open the door to a private prosecution by
a person who can show that they were harmed by the commission of the alleged crime
alleged in the police complaint. That certificate is usually known by its Latin
sobriquet, a Nelle Prosecui. The process is closely regulated by section 7 of the CPA.
The relevant portion reads thus; we emphasise the critical provisions:

“Private prosecution on certificate nolle prosegui

ma;.rmntmn: and conduct a prosecution in respect of such offence....

(2) fa) Hu_mr_wmrmdmhn_u:ﬂnnshﬂl nmmmr

fmm;m}wlﬂuﬂ,inmymin which he declines to prosecute,
at the request of the person intending to prosecute, grant the centificate
referred to in paragraph (a).

fe) A certificate issued under this subsection shall lapse unless proceedings in
respect of the offence in question are instituted by the issue of the process
referred to in paragraph (a) within three months of the date of the certificate.
(dr....."

[13] Accordingly, the authority to conduct a private prosecution is one granted fo a private
person within the four comers of the nolle prosecui. No person is required to
subordinate themselves to a private prosecution except where the state has issued a
valid nolle prosecui which relates to & crime allegedly committed by that person. A
person who, in the absence of a nolle prosecui relevant to a given person, issues a
summons to bring that person before a criminal court, violates that person’s rights to
personal freedom. There may be several other respects in which such a person’s other

(ol .



[14]

rights may be further violated, but key to any expression of any relevant right being
violated by an unlawful private prosecution is that of personal freedom, which is a
right guaranteed by our constitution and implicated in sections 8, 10 and 12 of the
constitution, These sections guarantee equality, dignity and freedom and security of
the person. Further, part of the argument advanced by the applicant also invokes the
right to just administrative action as dealt with in section 33 of the Constitution, as

ghall be alluded to hereafter.

In this case the tifle of the respondent fo bring a private prosecution against the
applicant is challenged on a number of grounds. The critical proposition is that the
nolle prosecui upon which the respondent relies is either inapplicable to the applicant,
or, is unlawful if it can be properly construed to indeed be applicable to the applicant.
Some of the legel issues raised are novel. We list the issues which a court in due

course shall have to decide.

14.1 Does the text of the nolle prosecui, properly interpreted, relate to the applicant?

14.2 Is the text too vague to be a valid certificate? It is contended that a nolle prosecul
should name the persons who the NPA decided not to prosecute in onder to be
valid. On the papers two nolle prosecui were issued. The first named Adv
Downer. Upon demand to the NPA by the respondent who wished to also charge
Ms Maughan, a revised document was issued omitting his name and stating “eny

person.” Whether a revision in this form is proper must be decided.
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14.3 Tt is claimed that becanse the charge levelled, as an accessory after the fact or of
obstructing the course of justice is a crime that could be commitied only after the
principal crime had occurred and the nolle presecui refers only to the dave of the
principal crime, ergo, the nolle prosecui could not have contemplated the
applicant.

14.4 The author of the nolle prosecud, the NPA, has denied, for what that is worth,
that it related to the applicant. Whether what the author states is relevant or
admissible is itself contested. The NPA are yet to answer fully and it has
indicated it shall do in relation to Part B of the relief sought.

14.5 The questien of whether the nolle prosecid can be interpreted to include the
applicant depends in part on whether the police complaint mentions the applicant,
as contemplated in section 7(2) of the CPA. It is common cause that the applicant
is referred in to the formal complaint but the significance of that reference is
disputed. The respondent contends that the mere mention of his name is enough.
The applicants case is that the mention of his name is not in relation to a
complaini articulated against him, bot rather mere narrative which alludes to the
fact that the applicant was conducting an enquiry into the publication of the
confidential information. It is contended that if that is the correct import of the
reference, the applicant is not included as a potential aceused in the police

complaint

14.6 It is contended that is not apparent that the state ever applied its mind to the. _

crimes of which the applicant is now alleged to have committed, and thus, having

(iad -
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regard to section 7(2) of the CPA the nolle prosecui could not be understood to

refer to him. As already stated, the NPA have yet to file an affidavit.

14.7 The applicant contends that the issue of such a nolle prosecud, being
administrative action, required that he be afforded the benefit of audi alterem
partemn as contemplated in the Promotion of Administrative Justice Act 3 of 2000
(PAJA) in order for it to validly apply to him. It is common cause that the
applicant was not afforded a chance to be heard before the issue of this nolle
prosecui. There is authority in Nandalal, referred to earlier, for the proposition
that the issue or refusal of a nelle prosecui is indeed admimstrative action.
Whether audi afterem partem is indeed a requirement for the issue of a nolle
prosecui is a novel legal issue which has yet to be decided.

14.8 Is the actus reus alleged, i.e. neglecting to respond effectively after having been
asked in his capacity as President of the Republic to cause an enquiry to be
launched into the conduct of the NPA and of the Media for publicising
confidential information actually a crime? If not, it is argued that no nolle
prosecud could be validly issued in respect thereof. Implicated herein is the
question of whether, in our law, state officials who are neglectful of duties are
liable to criminal sanctions. The respondent contends that they are. Thisisa
proposition that is both novel and radical with extremely wide-ranging

implications for the entire state apparatus.

[15] Were one of more of these grounds challenging the validity or applicability of the

nolle prosecui to be established at the forthcoming hearing, the result would be to

(2
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invalidate the summons served on the applicant. What is sought by the applicant is a
chance to do that. None of these claims are implausible on their own terms, even if
they are ultimately found to be incorrect or inadequate to invalidate the private

prosecution.

[16] Therefore, in our view a prima face case of a right to personal freedom being violated
has been shown.

[17] Isthere any material harm? ]tmarguzdtbﬂthchmmnf&]:pcﬂingiu a criminal
court on 19 January was not material. This contention misses the point. The harm lies
not in the temporary inconvenience of physically attending a hearing, if only for a
formal postponement. The critical harm concerns a fandamental eonstitutionally
guaranteed right to personal freedom. That value, which is foundational to our
constitutional order may never be treated lightly. Our history instructs us that it is &
matter of pride that South Africans value and assert our freedom above all other
considerations in the face of whatever adversity we chance upon to meet. Our law
must guard that right and its exercise unreservedly.

[18] Among the contentions advanced as to why the threshold for an interdict had not been
cleared was that the decision in the OUTA case. (NMational Treasury & others v
Opposition to Tolling alliance & Others 2012 (6) SA 223 (CC)) applied to a decision
by a private prosecutor. The OUTA case held that where it is sought to interdict a

_ statutory authority from performing a function within its remit a higher threshold
existed than when seeking such relief against a private litigant. This approach

()
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safeguards organs of state from being paralysed by litigation which might damage the
broader public interest. Thus, only in an exceptional case should an interdict be
granted against an organ of state. The contention advanced to us was that a private
prosecutor exercises statutory authority and must be treated alike. This is not comect.
The respondent’s contention is untenable. The legislative scheme in terms of which
the statutory authority in which the power to conduct the prosecution of persons is
vested, and in a given case, declines to prosecute must not be understood to be a
delegation of statutory authority to the private prosecutor. A private prosecution is
properly so called — private not public. The OUTA case cannot be applicable,

[19] Isthere a viable alternative to this interim interdict? Plainly there is not. This we take
to be axiomatic, as it would require the applicant to appear before a eriminal court and
by s0 doing implicitly submit to a process which he claims is unlawful. Were the
applicant to succeed later to have the private prosecution declared invalid, the harm of
the submission to unlawful action cannot be undone.

[20] As to the balance of convenience, the respondent suffers no harm if there is a delay in
the private prosecution in order to debate the controversies alluded to in this
judgment. As mentioned earlier, the trial of the alleged principal offenders has yet to

begin, Their conviction i a necessary condition for criminal liability by the applicant.

[21] -The costs were hotly debated. However, it is unnecessary in this urgent hearing to

address the costs which shall be reserved for a decision at the hearing of the main

o=
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[22] An order therefore issues as follows:

(1) The application is urgent and the ordinary forms and service provided for in the
Uniform Rules of Court are dispensed with.

(2) Pending the final determination of Part B, the first respondent is interdicted from taking
any further steps to give effect to the nolle prosequi certificates of 21 November 2022
and 6 June 2022 (*the certificates™) and/or the summonses issued by the Registrar on
15 and 21 December 2022 (“the summons™), or to pursue the private prosecution under

case number; 05977272022 against the applicant in any way.

(3) The costs occasioned by this urgent application shall be reserved for decision at the
hearing of Part B of this case,

(4) The partics’ representatives are directed to immediately approach the office of the

Deputy Judge President, Johannesburg, to armange a case management meeting to set
an agreed date for the hearing of part B.

— Seoh S~ Madircd

]Lm',l'hﬁ Court
(Sutherland DJP et Molahlehi and Senyatsi JJ)

Heard: 12 January 2023 @’

Judgment: 16 January 2023
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AT THE PIETERMARITZEURG POLICE STATION

In the matier bebtwean

JACOB MEH - Camplainant
and -
WILLIAM DOWNER SC Acciisad Mo 1

SWORN STATEMENT IN SUPPORT OF CRIMINAL COMPLAINT

|, the undersignad
JACOE GEDLEYHLEKISA ZUMA
do hereby make ceth and stats that

1. _lmunﬁﬂm'ﬂﬁmﬂrﬂﬂhﬂ.ﬂﬂ&ﬂ

Sauth Adrice, residing at KwaNxamalala residance, Niandis, KwaZulu--

Matal.

2, mm.whhﬁ-m-ﬁmmﬂiuﬂuﬂu
‘whers ihe context indieates the contrary, wiliin my persenal
knowledge end to my ballef trus and comect.

AS> > ﬂ‘i"/: E/LI 1;‘;* -,,%-*“ bCAZ“
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L.

s

3. | aman accused person in the matter of the State v Zuma and Ancther
which Is enrofied In the Pletermarizburg High Court under case
number CCD 012018, In tha course of my case being argued before
the High Court, t became clear fo me that there is evidence that
criminal conduct has teken place in an aftempt to manipulate my
Investigation and prosscution for uniswful puTposes,

11. In & detailed afdavit deposed 10 on bahsif of the NPA, by Mr
Hofmeyr, the Deputy Nationsl Direcior of Prosseyting
Authorlty, thers 5 evidence. that In the course of e
wﬁﬂmmmﬂnmﬂwmmm
3072018 Information was given or crudely put, [seked to pecple
who Had nothing 1o do with this casa or the investigation In
contravention of the law, 1 stisch a copy-of the afidavit of
Hofmeyr which detalls the evidence of ciminality involved in
the invastigation and prosecution of my case s annaxure A"

32 It is clear thet thers has been gdminal interferance In tha
investigation by persons niot authorised fo condust such
ivestigations which include criminal Involvernent of forgign
sples and llegal survellisnce,

33, Former prosecutors, tiimently seniing prosecutors, fofmer
mw:ﬁmmmmmmmw
Mr Hafmeyr to have engaged in various conducts which when
carefully consldered amount to contravention of the Natiorial

Prosscuting Authiorty Act, 32 of 1988 (ihe NPA Acf).

s
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4, | am advisad that
4.1.  saction 41 (8) of tha NPA Act provides that:

‘nodwithstanding any other law, no person shall
without the permission of the Matfonai Dirsctor ar
a person authorised In writing by the National
Dirsctor disclose to ahy.othér person:

a.  -any Inforimation which came to his or her

knowiedge In the pafformance of his or her
functions in terms of this Act or any other faw;

b the contents of any book o document or sny

other itam In the pessession of the prosscuting
autherity; or

[} h‘mﬂﬁwm-ﬂﬁﬁllﬂ
Investigation as confemplated fn section 287

42,  sechon41(7) of the NPA Act provides that:

“Any person who contrevenes subsection (E) shall
be guilty of an offence and lisble on canviction to
a flne or Impriscnment for a period nat exceéding
15 years or fo both such fine and Such

Imprisonmant.

5 | first became eware of fhese contraventions of the National
Prossouting Authority Act after various reparts were prapared and
produced by at-least two Independent investigations. The fitst being
an Investigation of tha Joint Standing Committes on Inisligence on e
sc-called Brose Mole ahd the report of & investigation by & Judicial
Commission of Inquiry headed by Justics Khampepe: Goples of both

PN
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docurments, which are biulky, wil be provided to the Invesfigating fesm
if 80 rexquirad.

This criminal interference in my case hes not been Investigeted or
reported by any lew anfarcamant agency. Caonglstent with the pattem
of leaks and criminal Interfierance in the recent past, | lsarnt during tie
court proceedings in Pietermaritzburg that the Advocate Downer 8C
braached the aforementionad provision whan he unlewfully handed &
medical raport involving me In an effidavit leaked to 8 jounafist, Kanym
Maughan. |-attach & copy of the sfidavit as "B". Advecate Downer
authorised the leaking of sensltive and privete informatiorn obtained in

the eourss and scope of his empleyment in breagh of the

aforementioned provislar of the NPA Act. | understand thal glving or
WMMiMhhmww-ﬁ
a criminal offence under the NPA Act punishable by & severs
santence,

| therafare report and sesk thet a criminal cese be opened and
Investigated by the police and lew enforcament gificars in relation o
the candisct of Advoeste WJ Downer SC, a Senlar Deputy Dirdctor of
Public Prosscufions |n the NPA, | wish o emtend my complsint of
criminal wrengdoing o cover all other persons &% reflcted in Tha
documents sfisched sbove who ere sither prosBoltdrs and or
investigators wha have viclated the provisions of the NPA Act and the
Constitution,

TP
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The conduct that | demand ba investigated by the South African Pofice
Service (SAPS) relates to the contrevention of seclion 41 of the
Nafionel Prosecuting Authorty Act pimarly but exténd to ofher
criminal acthvities, pertcularly those refiected in the affidavit of Mr
Hafmeyr Invoiving criminal Interference in my prosecution by foreign
epies with the assistance of locsl investigators and prosecutors. |
believe that the intarfersnca of forsign spies contravens the law
governing cur intaligence services and would In that regard rifer &5
the rapert of JSCI refarred to above for further guidanca.

| have no doubt that beyond the criminal canduct Invalving the leaking
ﬁmlmwmuﬂlhum}mﬂaﬂ
crimingl condust is far wider and In fhe course of a diligent
investigation, the SAPS will discover clear evidence showing the
viclations of saction 41 by the prosecutors, investigators and other
parsons whe are direcily or Indirecdy involved in my cass. The specific
dntsils of the criminal oifences which, at this stage, | 'wish to reportfor

Countd

10. O or aticut 04 fo 13 June 2008 Advacate WJ Downer SG unlvdily

and In bresch of section 41 of the NPA Act disclossd information
concaming n Invéstigation by the National Prosscuting Authorly
hﬁﬂmmmmhamhmmmnﬁﬁt
M“:WW.mﬂmmem
Mail & Guardian,
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Count 2

11.

On or sbout 08 and 10 Augist 2021 Advocate W.J Dowmer S5
authorised and sanciioned the disclosure by Advocets A Brelterbach
SC of a confidentlal medical réport.person, to one News24 Joumatist
Ms Karyn Msughan. The report had been Initially clsciosed In an
affidevit signed by Advocate Downer himsslf on bahaif of the National
Prosecuting Authority In relation to & then pending application for the
posiponamenit of the criminal trial of Mr Jacob Gedieyihlekisa Zuma.
The Infarmation came to the knowledge end into the possession of the:
proseculing suthority and members of lis prosecuting tsam In the
parformanca of thelr functions In temms.of the NPA Act. The lesking df
this medical report afid informafion was done without the written
parmission of the National Director of Public Prosecition and thersfore
constituted & criminal violation of saction 41 of the NP Act,

Preliminary analysis

42. The sdmitied conduct of Advacete WJ Downer SC and his

1a.

accomplices claarly sonirevaned the provislons of section 2 1{8), mad
with 41(7) of the Natisnal Pressscuting Authorily Act

The criminal conduct sat aut In the affidavitol Hofmeyr @so reporis &
number of eriminal activiies that wers commitied W vidiation of the kw,
for example possibly the Inteligence Act and ulfimetely e
Constitution.

7
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14.

As can be observed from the annexures, the most prominent faature
of this case ls that the complaints are besed on conduct which has
akwdrmnmﬁdhyhnmuﬂlrmﬂtﬂnm-
Investigations and decision whether or fct to proseculs. should
thanstors take & relafively shoder peried of time than psual, mors
perticularly given the naions! Importance of the matter and the
seriousness of the offences.

In aggravdtion of the criminal conduct referrsd to dbove, K slsc
mmmupmmmmﬁuhﬂnﬁm
ieir docior, & Profsssar Serkin, to send his s partner i heridie
sensitive medicsl infarmation without the iecessary authorisafion.

tmwwwmmm-mmimmm1m
reporting harein also forms part of totally separats and distinct cngaing
procesdings In which | fiave ralsed a piea in the High Court siting Tn
Piatermartizburg, In terms of saction 108(1)(h) of the Criinal
Procedure Act. This esimins] complaint s a compietely separsts cause
of ctien which must be pursusd o bring the suspects to book and 1o
mmnmﬂhﬁmﬂﬂmﬂmmd
mmdmmmmwmwiﬂﬂ
comeetly expressed by the presiling Judge in the aforementidoed
unﬂuﬁnﬂiﬂhﬂﬂlmh:mﬁﬂmlﬂw
Wﬁﬂmmmwmﬂwmmﬁﬁﬂw
muwmmmwmmwmmu
duly done.
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1B.

18.

The allsged conduct also forms part of separati investigations which
ere eonducied by the President of the Republic of South Africa, bir
Gyl Ramaphosa; the Minister of Justice, Mr Ronald Lemola, end/or
the uﬂmwmmwmmh
Prasident Remaphosa and his responsa form part the full papers in
an application which [hnﬂ‘nmql'ltmmmﬂamﬂj

trfal, The full application Is attached hereto marked “C”.

e

flnmmﬂ ‘;: &Z}

The purposa of bringing the information contained In this afidavit to fmar- 1 21

the shention of the police is to Iniilate & process which must
mmwwmﬁmﬂmm,mm_,
cartificats t the contrary must be duly issued by the National Diredtor

ﬂmmmhmmmm“

MWhWﬂhw.

| am prepared to give furiher clarificatory statemefits under cath in
support of the above shouid that be deemed necessary. The crimingl
viclations sst out In the aitached documenis should serve as a usaful
mﬁmwmdmwﬂ'ﬂhm
may conduct In thls complaint and the inclusion of futher suspEcta

andior accomplices,
T e

e
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| HEREBY GERTIFY that tha deponent has scknowledged that he knows and
understands the contents of this affidavit, which was signed and swom bafors
me gt fieratese; g on thisthe 2.1 dayof _ Cesoast 2021,
ths reguiations contained In Govemrnent Notice No R1258 of 21 July 1972, a8
amended, end Governmen Notice No R1848 of 10 August 15877, ssamended,
having been complisd with.

—— o FROAPOUE |
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Your Ref.: M Ntanga/Z0021/21
Cur Ref.: N24/JZ216/WDK/CDP/TK

19 January 2023

Mtanga Nkuhlu Inc
Honeydew
Per email: mongezi@ntanga.co.za

Dear Sir/Madam

MAUGHAN v ZUMA CASE NO 12770/22P
ZUMA v MAUGHAN CASE NO CC52/2022P

1. We note that Ms Maughan is due to appear on 2 February 2023 in the private
prosecution instituted against her by your client, Mr Zuma.

2. You will recall that 2 February was agreed upon as a holding date, at a time when
Ms Maughan's application to set aside the summons iniiating the private
prosecution against her (“the abuse application™) was enrclled for hearing on 8 and
9 December 2022,

3. The abuse application was subsequently re-enrclled for hearing on 20 and 22 March
2023 following a directive issued by the Acting Judge President of the Division. It
follows that the private prosecution matter would likewise have to be remanded to &
later date, pending the cutcome of the abuse application.

4. We understand that the appearance on 2 February would be no more than a
postponement. If you disagree, we request that you advise us urgently. There is,
accordingly, no justification for compelling Ms Maughan to appear in court on that
day. The High Court recently confirmed’ that requiring a person o appear in court
in @ private prosecution which is claimed to be unlawful, may infringe on that
person’'s constitutionally guaranteed right to personal freedom. These are precisely
the circumstances our client finds herself in. It would therefore be prudent to avoid
unnecessarily infringing on Ms Maughan personal freedom pending the outcome of
her abuse application.

! President of the Republic of Sowth Africa v Jacob Gedleyikiskiza Zuma & Others, (062027/22) [2023] ZAGPIHC
(16 January 2023} par 17 and further,

in gracchaton with Rotenpanion & Peinberg Aniamep @’

i Krsgter da Wik ECowere LLEILLP [ Zasebe Mlarpha A LLE [Comubu)
Tukerpolsisg Kiumes U8 (Azssnanst / Charl fu Flovsh B4 oy LU fers &d x|
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5. For these reasons, we propose that yvour client removes the private prosecution
matter from the court roll on 2 February by way of notice to the Registrar and Ms
Maughan, on the understanding that the matter may be re-enrolled once the abuse
application has been determined. Alternatively, we propose that Ms Maughan be
released from appearing on 2 February 2022 and instead be represented by her
legal representative on that day, for purposes of a suitable postponement.

&. We look forward to your response hereto as soon as possible, by no later than
Monday 23 January 2023,

Yours faithfully

Willeam de Klerk
WILLEM DE KLERK ATTORNEYS

I
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January 24, 2023
Willem de Klerk Attorneys
Woestcliff

lohannesburg

Per Email: charl@wdklaw.co.za

RE: KARYN MAUGHAN v JACOB GEDLEYIHLEKISA ZUMA,
PIETERMARITZBURG HIGH COURT CASE NO: CC 52/2022 P

We refer to your letter dated 18 January 2023 to which, having now had an
opportunity to consult with our client, we are instructed to respond as follows:-

1. For the sake of clarity, Ms Maughan is not compelled by our client to appear in
court on 2 February 2023 but by the law, specifically the applicable provisions
of the Criminal Procedure Act (“the CPA"). Te mention a few the provisions of
section 55(1) and 158(1) of the CPA compel her to appear, failing which she
will be committing a further and separate criminal offence than that for which
she has been criminally charged and indicted. The provisions of these
sections are peremptory and cannaot be waived.

2. Cuur client is therefore not inclined or prepared to "agree” that she must not
appear as specifically warned by the court. Neither is he legally empowered or
competent to enter into such an illegal “agreement” to commit a crime.,

a. Should your client wish to make an application for a postponement sine dig as

[ Carucs -, o Pl ddasire
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per your proposal, she is free to do so in terms of section 168 of the CPA.
Such an application will most likely be opposead.

4. QOur client is however amenable to the postponement of the matter to a
specific date which falls after the 22 March hearing date of the review
application so as to enable the criminal court to be kept abreast of
developments, in the usual way.

5, The judgment which you purport to rely on and which was recently handed
down in the Gauteng Division has no application to the current situation where
the Court, per Judge Chili, specifically wamed your client “io appear at 8730
on 2 February 2022 failing which a warrant for your arrest will be issued”.

8. The Gauteng decision is also distinguishable on many other grounds and it is
of a different division. In any event it is an interim decision which is subject to
reversal by the court which granted it. Moreover it can only be asserted in
court and not in a letter such as yours. There is no difference Ms Maughan
and the thousands of accused persons across the country, who may be
similarly aggrieved by their proesecuticns and may have even taken steps to
challenge such prosecutions but who are required to appear in the criminal
courts from time to time in terms of the provisions of the law referred to above.
This is commonplace.

T The judgment you referred to represents the very first time in recorded history
that a court of law has ordered that an accused person be exemptled from
physically attending his or her first appearance in court simply because of the
alleged “harm” and “inconvenience” associated with a postponement hearing.
For, infer alig, that reason, leave to appeal will be shortly sought against it as
it sets a very dangerous precedent any may encourage unimaginable
lawlessness. Your letter only serves to confirm this fear.

ki Tarwitme [ PRoa kddbni Fowai hdgmer
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8. For these or other related reasons the proposals contained in paragraph 5 of
your letter under reply are, for the aveidance of any doubt, hereby rejected.

8. A similar request or proposal was informally received from the legal
representatives of Accused 1. For the sake of convenience this letter is copied
to them as it applies in equal measure to their client.

Hl;':ng!zl Ntanga

CC: State Attorney
Mr MP Pillay
ManoPillay@justice.gov.za
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